that it was reasonable to assume the respondent would preserve such
evidence necessary in defense of its position in these pending cases.

The Secretary stated that the delay in filing the proposal of a
penalty in these cases was due to the fact that the department responsible
for processing these assessments found its established method was not
compatible with the volume of citations issued and they had to change their
procedures (Tr. p. 9-10).

In these two cases, I reject the Secretary's arguments.  Section
105(a) of the Act states in part as follows:

If, after an inspection or investigation, the Secretary
issues a citation under section 104, he shall, within a
reasonable time after the termination of such inspection
or investigation, notify the operator by certified mail
of the civil penalty proposed to be assessed under 110(a)
for the citation cited *** (Emphasis added).

Obviously, the words "reasonable time" is crucial here.  In a recent
decision, the Commission considered a similar defense as that raised by the
respondent here.  In Secretary of Labor v. Salt Lake Count Road Dept., 3
FMSHUC 1714, (July 28, 1981), the Commission reasoned that consideration of
procedural fairness to operators, must be balanced against the severe
impact of dismissal of the penalty proposed upon the substantive scheme of
the statute and, hence, the public interest itself.  The Commission
proposes two reasoned excuses to reach a fairness for both parties in such
procedural matters and states as follows:

In order to help strike a proper balance and to insure
that the Secretary does not ignore section 105(d)'s
injunction to act "immediately", we hold that if
the Secretary does seek permission to file late, he
must predicate his request upon adequate cause.
C.F. Valley Camp Coal Co., 1 FMSIIRC 791, 792 (1979)
(excusing the late filing of an operator's answer for
"adequate cause").  Such a requirement will guard against
cases of abuse and also comports with analogous leeway
extended to private litigants before the Commission, Valley
Camp Coal Co., supra.  Nevertheless, cases may arise where
procedural justice dictates dismissal. While the re-
quirement of showing adequate cause for a filing delay
may guard against administrative abuse, a stale penalty
proposal may substantially hinder the preparation and
presentation of an operators case.

The Commission therefore has established two tests to determine if the
late filing of the proposal is in substantial compliance with the Act and,
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